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Pebble Should Not Receive A Clean Water Act 404 Permit

Bristol Bay supports the world’s most valuable salmon fishery. It supports a subsistence
culture that is thousands of years old, and commercial and sport fisheries that generate well
over $1.5 billion each year and which support tens of thousands of jobs in Bristol Bay and
elsewhere. If carefully stewarded as it has been to date, this fishery can continue to provide
benefits to the people of Bristol Bay, Alaska, and the nation essentially in perpetuity.

Pebble Limited Partnership’s proposal to develop a massive mine in the headwaters of
Bristol Bay is the antithesis of the safe and sustainable Bristol Bay salmon fishery. PLP’s 20-
year proposal has magnitudes greater impacts to anadromous fish habitat than any other mine
project proposed or developed in Alaska, and likely the world. A conservative estimate of some
of these impacts includes the intentional destruction of more than eight miles of anadromous
waters, 22 miles of fish-bearing streams, with a total of over 105 miles of rivers and streams
permanently lost. The 78-year mine plan, which is both reasonably foreseeable and essentially
certain to occur should PLP gain approval for its economically-unjustified 20-year proposal, has
between three and 10 times the already-huge impact of the 20-year proposal, with, among other
impacts, over 300 miles of rivers and stream permanently lost.

Included within other highly-risky mine elements in its permit-related filings with the
Corps is PLP’s unprecedented water treatment proposal, which entails managing and treating
more than 38 million gallons of water a day under the 20-year plan and over 52 million gallons a
day under the 78-year plan. These numbers are between six and 18 times the amount of water
handied by any other Alaska mine, and likely higher than any other mine in the world. Further,
PLP’s proposal involves more technically complex physical, chemical and biological water
treatment plans than are used at other Alaska mines.

To compound matters, and despite literally having decades to prepare for permitting,
PLP provides no engineering plans to support the water treatment and other key elements of its
mining plans, instead relying on a “concept-level” presentation. And to avoid impacts, this plan
would need to operate perfectly for what is essentially perpetuity. This is unrealistic in the
extreme.

Further, support for Pebble among Bristol Bay stakeholders and Alaskans remains
essentially at its all-time low point. This is true despite decades of PLP effort to achieve a social
license to operate.

Risking Bristol Bay’s salmon and all the values that it supports in favor of PLP’s
proposed mine is unacceptable and contrary to the public interest. Either the Corps should
deny the permit or the EPA should exercise its Clean Water Act authority to prevent its
issuance. Such a result would demonstrate that there is a discernable line between responsible
and irresponsible development, and that the government will not cross it.

In short, PLP has had more than ample time to demonstrate to the people of Bristol Bay
and Alaska that it could advance a mine plan that firmly and realistically protects Bristol Bay
salmon from the risks of mining the Pebble ore deposit. PLP has failed to do so. Alaskans do
not want this mine, and the federal government should not grant it a permit under the Clean
Water Act.

February 24, 2020
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PLP’s Proposal is Unprecedented and Unproven

Pebble Limited Partnership (PLP) proposes a 20-year mine plan mine that would destroy far more
anadromous waters and other rivers and streams than any other mine project proposed or developed in
Alaska and likely the world. PLP also proposes a conceptual approach to water treatment that is
unprecedented in Alaska, and appears to be unproven elsewhere in the mining world, in terms of technical
complexity, engineering feasibility, and water quantity/quality. These attributes of the proposed Pebble mine
are much higher for the 78 year mine.

The first chart compares the direct water and wetland impacts of the Pebble 20- and 78-year mines with other
Alaska mines and other major development projects and proposals. The second chart compares Pebble’s
water treatment proposal to other Alaska mines.

Direct & Permanent Wetland and Fish Habitat L osses under Army Corps
Clean Water Act Section 404 Permits

Wetlands, Lakes, Ponds, & Marine
Waters

Salmon & Fish Streams All Streams

— More than 8 linear miles ~ Atleast 105.8 linear

Pebble Mine
20-Year Proposal

anadromous-cataloged
streams destroyed’
— More than 22 miles of fish-

miles destroyed.®

— Water flow and water
quality impacts could
affect 150 more miles

— Atleast 2,226 acres direct and permanent
loss (plus 859 acres temporary impact and
2,019 indirect impacts from dust)®

i 2
bearing streams destroyed. of mainstern habitat 4

Pebble Mine

78-Year Expanded Over 43 miles anadromous- 339 linear miles 10,686 acres destroyed and up to 30,000

Development cataloged streams destroyed® destroyed” acres impacted?®
Scenario
~ Impacts through 2003 not quantified.
Greens Creek Mine | 0 linear miles® Not quantified. - 10.2 additional acres (2003 tailings)'"
~ 14.5 additional acres (2013 expansion)'?
— 480 acres (1995 tailings construction)'®
0 linear miles. Burbot and — 57.6 additional acres (2007 heap leach
grayling habitat only." No facility)'®
Fort Knox Mine ADF&G anadromous waters Not quantified. — 15.64 additional acres (2011 TSF dam
catalog designations in or raise);'” 2 additional acres (2015 waste rock
around mine site area. ' dump expansion);'® 0.97 additional acres
(2018 phase 10 pit expansion)'®
No permanent loss and Slate
. . Creek dam not located in - o
Kensington Mine designated anadromous Not quantified. — 83.4 acres permitted
waters, 20
Pogo Mine 0 linear miles Not quantified. 306 acres??
~ 1,402.6 acres (observed 1984-2009)2%
Red Dog Mine Not quantified. Not quantified. — 119 additional acres (2009 Agqaluk
expansion)?*
Qil & Gas Projects in Alaska
Nanushuk 0 linear miles 0 linear miles 288 acres®

0O linear miles salmon
streams.2® Not quantified, but
ROD discusses avoidance of
work in anadromous fish
habitat2’

Point Thompson
Development
Project

Not quantified in ROD,

; 267.1 acres®®
impacts not clear

Northstar Project

0 linear miles

0 linear miles

23.3 acres for Seal Island construction?®

Liberty (Hilcorp)

0 linear miles

0 linear miles

88.1 acres®

ASRC Colville
River Consolidated
Gravel Material Site
1998-2018+

0O linear miles

0 linear miles

580 acres (cumulative, phases 1 through 3
from 1998-present and beyond)®"
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Water Treatment Capacities at Alaska Hardrock Mines

Mine Gallons per Day Process/Equipment Pebble vs others

Pebble Mine Water 38,779,012 chemical precipitation, -

Treatment Plants (combined based on filtration, high-pressure

(WTPs) (proposed), two proposed WTPs)%2 membranes filtration, and

20 year mine biclogical selenium removal

Pebble Mine WTPs 52,820,000 unknown -

(proposed), (approximate)33

78 year mine

Kensington Mine WTP 2,160,0003 Co-precipitation Pebble plans to process 18
times that of Kensington

Greens Creek Mine 3,600,0003 Co-precipitation Pebble plans to process 10.8

WTP times that of Greens Creek

Red Dog Mine WTP 6,624,0003 Chemical precipitation Pebble plans to process 5.9
times that of Red Dog

Donlin WTP (proposed) | 6,840,000 (max. Oxidation, clarification, and Pebble plans to process 5.7

capacity)?’ filtration times that proposed for Donlin

" Pebble Draft EIS, Appendix | (Essential Fish Habitat Assessment), p. 68, Table 5-1 (46,836 linear feet, or 8.87 linear miles, Essential

Fish Habitat permanent destroyed), available at hiips /ipebbleproleciels vomfles/2a368031- 526824187 -6i2d- 17 da 2 1c806a8

2 Preliminary Final EIS, Executive Summary, at p. 68.

% Pebble Draft EIS, Executive Summary, pp. 60-61, Table ES-2.

4 Preliminary Final EIS, Executive Summary, at p. 69.

5 Preliminary Final EIS, Executive Summary, p. 82.

5 Preliminary Final EIS, Chapter 4.24, Table 4.24-4: Summary of Cumulative Effects for Fish Values (“At the mine site, an additional 35
miles of anadromous stream habitat would be lost in the SFK and UTC watersheds.”).

7 Preliminary Final EIS, Executive Summary, at pp. 62 and 96.

& Preliminary Final EIS, Executive Summary, at p. 62 and Chapter 4, Table 4.22-37: Summary of Cumulative Impacts to Wetlands and
Other Waters under the Pebble Project Expansion Scenario.

® USDA Forest Service, Record of Decision Greens Creek Mine Tailings Disposal Facility Expansion (Sept. 5, 2013), p. 34, available at
Wi dor aleska govimbwimininglargeming/greensoresidpdiFEIS BOD pdll

©jd atp. 3-114.

" USDA Forest Service, Record of Decision and Final EIS, Greens Creek Tailings Disposal (Nov. 2003), p. 4-37, available at

i dry aleska gov/obw/mining/largemine/greensoresiipdiffeis ol

12 Army Corps of Engineers signed authorization of work Greens Creek Tailings Disposal (Feb. 11, 2015), available at

8 ADF&G Techmcal Report No. 14 08, Arctrc Graylrng and Burbot Studres at the Fort Knox Mine (Oct. 2014), available at

https Hwwwadla g {static/homeflibrarypdis/habitati 14 48 ndf

o v adfo alaske. govisSARR/ AW indey oim PADF Gomain. interactive

5 SRK Consulting, Fort Knox and True North Mines Environmental Audits, submitted to Alaska DNR, DEC, DF&G (May 2012), p. 53-54,
available at hitp.Jdnr alaska govimbe/mining/largemine/forino/ pdffyminudit201 2 odl

16 State of Alaska, DEC, Fish Creek FGMI Mining POA-1992-574-5, Section 401 Certificate of Reasonable Assurance (July 12, 2007),
available at hiip: :dn" alaska govimby/minngdargemineforiknoy/ 4G soert.pdf

i Army Corps of Engineers, Public Notice of Application for Permit, Fish Creek POA-1992-574-M19 (Sept. 29, 2010), available at
hitm/ides slasks qov/Wale/ WP Sdoos/POA1882-574-M15 CERT.PDF

e Army Corps of Engineers, POA-1992-574-M24 (issued May 2, 2014).

® Fort Knox Mine Plan of Operations Amendment Request (Dec. 12, 2018), available at

hif: /7204 88 222 1 3 /mbwimining/largemins/fiortinoxd ndiZ01 842014885 Xpoo-mod-reguest- 15 pdf

2 Alaska Dept. of Frsh and Game Fish Habitat Permit FH05-1-0050 (Aug. 28, 2009), p. 2, available at

hitos: e sl slaska govisialinhomsdibrandpdfe/habilay 1] 08b pdf

21 Army Corps of Engineers, Public Notice of Application for Permit, Lynn Canal POA-1890-592-M#6 (July 17, 2009), available at

Bt didnr aleska govimbsdminingfargeminefensingion/ndifkensusacepruiCs. pdt

2 Army Corps of Engineers Public Notice of Application for Permit, Goodpaster River 1 (Sept. 19, 2003), p. 2, available at

b fdor aleska govimbwiminingargeming/pogoiooged-18/oogo fels vol L pdf (appendix B).

2 Red Dog Mine Extension — Aqqaluk Project Final SEIS, p. 3-100, available at

htlp:/dnr slaska. govimiw/miningfAargemine/reddog/ndlndseis 2008wl L pdt.

% Army Corps of Engmeers Public Notice of Application for Permit, Chukchi Sea POA-1984-12-M45 (Oct. 9, 2009), available at
hi

dnr. slasks qovimby zmorima smingfreddog/ndiirdse s 2000volZa pdf

S nanushukels, ption himd

% Army Corps of Engineers, Record of Decision, Point Thompson Development PrOJect (Oct. 19, 2012), avaifable at
hitos: ifwww, pos.usaos army. milPorials/ 34/ doosiregulalony/P T homsonRODG201 2 pdt

27 |d at p. 58.

Bldatp. 2.

® Army Corps of Engineers, Record of Decision, Northstar (May 3, 1999), p. 22, available at

it Aeanw Bosn govi :ﬂioaqﬁedFiies,BQE‘x’i,wbaut BOEMBOLEM Regions/flaska Fegion/Leas
3 US Com of Enginsers Alaska Distic Pecord of Decision.pdt

% Army Corps of Engineers, Public Notice of Application for Permit, Beaufort Sea POA-2015-16 (Aug. 21, 2017), available at
Ritps A pos usace army il inkDick aspx MHetichelb=wloolenlTMES3DEportalid=34

i and Phane/Plans/ 198846,

February 24, 2020
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! Army Corps of Engineers, Public Notice of Application for Permit, Colville River POA-1996-869-M11 (May 3, 2017), available at
Hos ey poa. usace army. il Portals/2ddocs/regulalon/publicnofices/ POATESE-HE8-M1 1 %200 0kville% 20 iver PN pdf?ver=2017-

%2 Preliminary Final EIS, Executive Summary, at page 12 (two water treatment plans proposed fo treat influent of 14 cfs and 46 cfs (60 cfs
total) converts to 26,929.87 gallons per minute).

% Preliminary Final EIS, Chapter 4.1, Table 4.1-2: Assumptions for Pebble Project Expansion.

% Water Engineering Technologies inc., White Paper on Water Treatment Process, prepared for Pebble Limited Partnership (July 24,
2012), p. 5, available at itips./fosbiie )”G imcieis nomiiiles/35240462-had2d-4 ¥ a3 Sbfb 433700435481 (Kensington Mine process rate of
1,500 gallons per minute)

£ Id at p. 5 (Greens Creek Mine process rate of 2,500 gallons per minute)

% |d (Red Dog Mine process rate of 4,600 gallons per minute).

% Donlin APDES permit, available at hifp/ides. alaska gov/Waler \WPSdoos ARDNESSET duss.pdf (based on 4,750 gallons per minute
permitted capacity).

February 24, 2020
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Commercial Fishing 8,201 2,411 $126 $188

Salmon Processing 5,821 1,338 $70 $244

Management & Tendering 744 162 $8

Direct Upstream Benefits 14,765 3,908 $204 $432

Secondary Upstream Benefits? - 5,823 $306 $531

Total Upstream Benefits . 9,731 3510 3962

Total Downstream Benefits! . 2,606 5148 §272

Total Benefits to LS. Economy - 12,537 3658 %1235
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ALASKANS
REMAIN OPPOSED TO THE DEVELOPMENT OF PERBLE MINE

SUPPORT FOR PEBBLE MINE
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BEBNC SHAREHOLDERS
ARE FIRMLY OPPOSED
TO THE PROJECT

Do you generally support or opposs the
proposed Pebble Mina?

80 -

Fo

ED_0054471_00016106-00010

FIRMLY OPPOSE PEBBLE'S PLANS TD SECURE STATE
FLUNDS, LOANS, OR SUBSIDIES TO PAY FOR THE MINE:

if Pebble Mine moves forward, the mining company will
need to build new infrastructure like private roads and a gas
pipeline. Would you support the use of state loans to pay
for the infrastructure needad for the mine to operate?

g0

February 24, 2020
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The Proposed Pebble Mine Project is Contrary to the Public Interest
and by Regulation a 404 Permit Cannot Be Issued

The Army Corps must base its decision on whether to issue a Clean Water Act 404 Permit for the proposed
Pebble Mine Project on a case-specific “evaluation of the probable impacts, including cumulative impacts, of
the proposed activity and its intended use on the public interest.”’ The Corps’ decision is based on a
“balancing process” of factors that should “reflect the national concern for both protection and utilization of

important resources.”?

Factors the Corps must consider are described in the Public Interest Review regulations, summarized below.?
Consideration of these factors includes consideration of cumulative impacts, which, for the Pebble Mine
Project, the Army Corps has determined to be a 78-year mine expanded development.

An analysis of some of the key factors, based on the record before the Army Corps and facts contained in the
EIS, shows that the impacts of the proposed Pebble Mine Project are severe—indeed unprecedented for any
hard rock mine in Alaska and likely the nation and perhaps the world. Any speculative benefits from the mine
are outweighed by the impacts and risks the mine would have on Bristol Bay salmon and the culture,
communities, and people that rely on them, and therefore the permit should be denied as contrary to the public

interest.

Public Interest Factor

Applied to the Proposed Pebble Mine
Project

Applied to the Expanded
Development Scenario

Effect on Wetlands
33 C.F.R. §320.4(b)

Wetlands are vital areas that “constitute
a productive and valuable public
resource, the unnecessary alteration or
destruction of which should be
discouraged as contrary to the public
interest.”*

“No permit will be granted which
involves the alteration of wetlands
identified as important,”® such as
“[wletlands which serve significant
natural biclogical functions, including
food chain production, general habitat
and nesting, spawning, rearing and
resting sites for aquatic or land
species,”® unless the Army Corps
concludes “that the benefits of the
proposed alteration outweigh the
damage to the wetlands resource.””

The project poses massive direct, indirect,
secondary, and cumulative impacts on wetlands and
other waters.

PLP’s mine plan will result in the direct and
permanent loss of 2,226 acres of wetlands and
other waters, 859 acres of temporary impacts to
wetlands and other waters, and indirect impacts
to 2,019 acres of wetlands and other waters.®

Itis not in the public’s interest to destroy these
wetlands vital for the maintenance of the entire
Bristol Bay ecosystem. Development of the Pebble
Mine Project is not “necessary,” rather, it constitutes
“‘unnecessary alteration or destruction of which
should be discouraged as contrary to the public
interest.”®

The cumulative impacts of the
expanded development
scenario at the mine site
alone would result in the
direct and permanent loss
of more than 10,000 acres
of wetlands '° and indirectly
and cumulatively “affect
runoff and substrate over a
footprint area of
approximately 30,000
acres.”"

Permanent impacts to
wetlands associated with
PLP’s proposal and the
Pebble Project expansion
“would occur across seven
watersheds.”'?

Fish and Wildlife
33 C.F.R. § 320.4(c)

The Army Corps must review the
proposed Pebble Mine Project “with a
view to the conservation of wildlife
resources by prevention of their direct
and indirect loss and damage due to
the activity proposed in a permit
application.” 13

The Army Corps must consult with
USFWS, NMFS, and ADF&G and “will
give full consideration to the views of
those agencies on fish and wildlife
matters in deciding on the issuance,
denial, or conditioning of individual or
general permits.”1*

The proposed Pebble Mine Project would result in:

e Permanent blockage and destruction of
approximately 22 miles of fish-bearing
streams. '

¢ Permanent blockage and destruction of more than
8 miles of cataloged anadromous waters.” 6

+ Negative impacts on water quality in 150 miles
of mainstem habitat downstream of the mine. V7

e Permanent loss of 105.4 miles of rivers and
streams.

USFWS, NMFS, and ADF&G have expressed
serious concerns about the proposed project on fish,
fish habitat, and wildlife, with USFWS
recommending “that a permit not be issued for
the project as currently proposed.” 2.

The cumulative impacts of the
expanded development
scenario described by the
Army Corps would result in
the direct and permanent
loss of approximately 339
stream miles in the
headwaters of Bristol Bay’s
wild salmon fishery. 19

ED_0054471_00016106-00012
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Public Interest Factor

Applied to the Proposed Pebble Mine
Project

Applied to the Expanded
Development Scenario

Water Quality
33 C.F.R. § 320.4(d)

The public interest review regulations
require consideration of whether an
activity requiring a 404 permit will
comply with “applicable effluent
limitations and water quality standards,
during the construction and subsequent
operation of the proposed activity. The
evaluation should include consideration
of both point and non-point sources of
poliution.”?°

Should the State issue certification of
compliance with effluent standards
under section 401 of the Clean Water
Act, that certification “will be considered
conclusive [...] unless the Regional
Administrator, Environmental Protection
Agency (EPA), advises of other water
quality aspects to be taken into
consideration.”?!

PLP is proposing to treat more than 38 million
gallons per day? of contact water and surplus
water stored in the proposed 18-billion-galion
capacity? Main Water Management Pond. PLP is
proposing to treat by far the highest amount of
water at any mine in Alaska, and likely the
world.2*

According to the Army Corps, the water PLP
proposes to treat “would be elevated in several
metals that would exceed WQC [water quality
criterial.” The EIS discloses that the water PLP
intends to treat contains “elevated levels of
aluminum, arsenic, beryllium, cadmium, copper,
lead, manganese, mercury, molybdenum, nickel,
selenium (a metalloid), silver, and zinc in
exceedance of the most stringent WQC."%5

No water quality certification has been provided by
the State of Alaska and PLP has not submitted an
application with the State detailing how it will treat
38 million gallons per day to meet State water
quality standards. Meanwhile, the EPA has
expressed serious concerns with the ground water
and surface water quality impacts which would
result from the operation of Pebble Mine.26

The EIS predicts that “the
increase in water required for
production and freatment
would increase by 39%."%/
This would mean PLP would
have to treat 52.82 million
gallons per day in the
expanded development
scenario.

In addition, according to the
ElS, under the expanded
development scenario, “PLP
has not ruled out that cyanide
could be used for additional
gold recovery.”? Cyanide is
highly toxic and has
substantial environmental
impacts and public health
risks.2°

Historic, Cultural, Scenic, &
Recreational Values
33 C.F.R.§320.4(e)

“Full evaluation of the general public
interest requires that due consideration
be given to the effect” of the proposed
Pebble Mine Project on “recognized
historic, cultural, scenic, conservation,
recreation, or similar values.”® Army
Corps permits must “avoid significant
adverse effects on the values or
purposes” of these resources. '

The Bristol Bay watershed is home to a wide array
of world-renowned historic, cultural, scenic,
conservation, and recreational values. These
attributes of the Bristol Bay watershed serve the
public interest, as the basis of a sustainable,
diverse, and important economy and way of life.

Based on the importance of these values, the Corps
must “avoid significant adverse effects” to these
resources as required by the regulations.

PLP’s direct footprint will
increase to approximately
30,000 acres across seven
watersheds.

Consideration of Property
Ownership
33 CF.R. §320.4(g)

According to the public interest
regulations, a 404 permit “does not
convey a property right, nor authorize
...invasion of rights or any infringement
of Federal, state or local laws or
regulations.”%?

Private property is implicated in PLP’s proposal and
in all alternatives analyzed in the EIS. PLP plans to
locate a natural gas pipeline and road
quarries/materials sites on subsurface estate owned
by Bristol Bay Native Corporation (BBNC). The EIS
alternatives also locate roads and ferry docks on
surface estate owned by Pedro Bay Corporation and
BBNC north of lliamna Lake.

The EIS acknowledges that landowner permissions
are required to use subsurface and surface estate.
BBNC and Pedro Bay Corporation have formally
rejected the use their private surface and
subsurface estates.

The EIS discloses that PLP'’s
Expanded Development
Scenario would require a road
and pipelines along the north
shore of lliamna Lake,3?
across private property of
Pedro Bay Corporation and
BBNC, which have denied
PLP permission to use their
surface and subsurface
estates.

ED_0054471_00016106-00013
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Public Interest Factor

Applied to the Proposed Pebble Mine
Project

Applied to the Expanded
Development Scenario

Other Federal, State, and Local
Requirements
33 CF.R.§3204()

The public interest review regulations
state that “Processing of an application
for a DA permit normally will proceed
concurrently with the processing of
other required Federal, state, and/or
local authorizations or certifications.”3*
An exception to this normal process
exists if there are “significant issues
of overriding naticnal importance.”3

The Corps is proceeding with of its decision process for PLP’s 404 permit application
without concurrently processing other required applications for Federal permits (from
Coast Guard and Bureau of Safety and Environmental Enforcement), state permits
and approvals (various DNR, DEC, and ADF&G permits, certifications, and
autherizations), and local authorizations or certifications (such as borough conditional
use permits). The Corps is thus analyzing a partial and admittedly conceptual project
proposal and is not considering the full range of impacts nor the details of the

proposal.

Moreover, there are no “significant issues of overriding national importance” as
required by the regulations to ignore the Corps’ obligation to concurrently process all
federal, state, and local approvals. By doing this, the Corps own 404 permit

application lacks the necessary details for review.

Safety of Impoundment
Structures
33 CF.R.§3204()

When reviewing a project with
impoundment structures under the
public interest regulations, the Army
Corps must ensure “that all
impoundment structures are designed
for safety” and may do so by “requiring
non-Federal applicants [...] to
demonstrate that the structures
comply with established state dam
safety criteria or have been designed
by qualified persons.” % Moreover, the
Army Corps may order that a design
“independently reviewed (and
modified as the review would indicate)
by similarly qualified persons.”¥

PLP is planning to construct 7 major embankments
and impoundment structures at the headwaters of
Bristol Bay:

Bulk TSF — Two Dams:
Main = 545 feet high
South = 300 feet high

Pyritic TSF — Three Dams:
North = 335 feet high
South = 215 feet high
East = 225 feet high

Main WMP ~ One Dam = 190 feet high

Open Pit WMP ~ One Dam = 100 feet high

PLP has not submitted any of its detailed state
dam safety permit applications, as the public
interest regulations say are necessary for analyzing
safety of design. PLP has not submitted any of its
dam designs for independent review, despite its
CEO’s “commitment” to do so0.3® Given the record
of impoundment failures associated with mining
impoundment structures, the risks of the proposed
Pebble mine Pebble to salmon, and as supported by
PLP itself, an independent review of the design is
important to inform the public interest review.

The Army Corps has not
required any details on the
additional impoundment
structures that would be built
or expanded/raised under
PLP’s expanded development
scenario. PLP would expand
the Bulk TSF to 7,130 acres
(11.14 square miles) and the
Pyritic TSF to 2,597 acres
(4.06 square miles) and would
need to raise the 5 tailings
dams accordingly.®® PLP
would also add two
additional dams to impound
two more water collection and
management ponds.40

Floodplain Management
33 C.F.R.§3204()

As noted by the public interest review
regulations, “[flloodplains possess
significant natural values and carry out
numerous functions important to the
public interest.”!

The Army Corps is directed “as part of
their public interest review, [to] avoid to
the extent practicable, long and short
term significant adverse impacts
associated with the occupancy and
modification of floodplains, as well as
the direct and indirect support of
floodplain development whenever there
is a practicable alternative.”*?

The Nushagak and Kvichak River watersheds
contain important floodplain habitat. EPA found that
for streams in these watersheds with less than 1%
gradient, “55% have high floodplain potential” and
that the broad geomorphic and hydrologic
characteristics and floodplains and low gradient
streams supports “habitatshighly suitable for fishes
such as Pacific salmon, Dolly Varden, and rainbow
trout.”43

The proposed Pebble Mine Project during regular
operations would fill and directly destroy 2,226 acres
of wetlands, more than 105 miles or streams,
dewater another 2,019 or more acres of wetlands,
and fragment streams and floodplains with more
than 86 road crossings. These impacts would have
vast long and short term negative consequences to

The cumulative impacts of the
expanded development
scenario at the mine site
alone would result in the
direct and permanent loss
of more than 10,000 acres
of wetlands** and indirectly
and cumulative “affect runoff
and substrate over a
footprint area of
approximately 30,000
acres.”*

Permanent impacts to
wetlands associated with
PLP’s proposal and the
Pebble Project expansion
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Public Interest Factor

Applied to the Proposed Pebble Mine
Project

Applied to the Expanded
Development Scenario

the floodplains of Bristol Bay, including the
permanent modification and destruction of
floodplains supporting fish habitat.

“would occur across seven
watersheds*® and would
result in the direct and
permanent loss of
approximately 339 stream
miles in the headwaters of
Bristol Bay's wild salmon
fishery.*7

Water Supply & Conservation
33 C.F.R. §320.4(m)

The Corps public interest review
regulations note that “[w]ater is an
essential resource, basic to human
survival, economic growth, and the
natural environment.”® “Water
conservation requires the efficient use
of water resources in all actions which
involve the significant use of water or

water for alternative uses.”®

that significantly affect the availability of

PLP’s proposal would require the collection,
diversion, and treatment of massive amounts of
water—more than 38 million gallons per day—in
the pristine headwaters of Bristol Bay. This
collection and diversion of water from its natural use
(in stream) towards an alternative use (mining) is
not in the public's interest.

The EIS predicts that “the
increase in water required for
production and treatment
would increase by 39%.”%
This would mean PLP would
have to treat 52.82 million
gallons per day in the
expanded development
scenario.

Economics
33 C.F.R. §320.4(q)

The public interest regulations direct
the Corps to consider project

benefit to the public. The regulations
direct that “the district engineer in
appropriate cases, may make an

project from the perspective of the
overall public interest. The economic

needed improvements in the local
economic base, affecting such factors
as employment, tax revenues,
community cohesion, community
services, and property values.”'

economics in the context of the overall

independent review of the need for the

benefits of many projects are important
to the local community and contribute to

When considering the economics costs and benefits
of the proposed Pebble Mine Project as a mining
prospect located at the headwaters of the world’s
most prolific salmon commercial fishery, the overall
public interest weighs very heavily against issuance
of a 404 permit. The direct economic consequences
of the mining proposal would be a net negative to
the region while meanwhile doing very little to serve
the U.S. or global economy.

Bristol Bay is heavily dependent on clean, pristine

waters for its healthy salmon run. These waters,

wetlands, and pristine ecosystem in turn support:

e A salmon commercial fishery valued at $1.5
billion in annual economic activity and
supporting nearly 20,000 fishery jobs52

e Sport fishing and hunting trips (more than
29,000 taken annually) generating an additional
$68.7 million in direct expenditures and more
than 800 jobs annually (from employment of
lodge owners, guides, pilots, etc).??
Approximately 80 businesses and 400 guides
operate in Bristol Bay.%

¢ Wildlife viewing and tourism generating an
additional $104.4 million in direct expenditures
annually?s

+ Subsistence economy

Considering all sectors (commercial, sport, and
subsistence fishing; sport and subsistence hunting;
and non-consumptive recreation), EPA found that
“the Bristol Bay watershed’s ecological rescurces
generated nearly $480 million in direct economic
expenditures in 2009 and provided employment for
over 14,000 full- and part-time workers.”5

These ecological services and the economies they
support would be negatively impacted if the
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Public Interest Factor Applied to the Proposed Pebble Mine Applied to the Expanded
Project Development Scenario
proposed Pebble Mine Project and its associated
infrastructure were approved by the Corps.

PLP has failed to provide an economic feasibility
study of its proposed mine and as such it
cannot calculate with accuracy potential profits
and benefits. Therefore, as disclosed by its parent
company, any information that PLP touts as the
economic benefits of the mine are “indicative
only,” and not based on a proven economic
design.%” PLP’s parent company, Northern Dynasty
Minerals, has a long and failed history of major
mining industry partners and investors, which
provides further relevant context.

"33 C.F.R. §320.4(a)(1).

233 C.F.R. §320.4(a)(1).

333 C.F.R. § 3204(a)(1).

433 C.F.R. §320.4(b)(1).

533 C.F.R. § 320.4(b)(4).

633 C.F.R. § 320.4(b)(2)(i).

733 C.F.R. § 320.4(b)(4).

8 Preliminary Final EIS, Executive Summary, at page 82.

¢33 C.F.R. § 320.4(b)(1).

® Preliminary Final EIS, Chapter 4, Table 4.22-37: Summary of Cumulative Impacts to Wetlands and Other Waters under the Pebble
Project Expansion Scenario.

" Preliminary Final EIS, Executive Summary, at page 62.

2 Preliminary Final EIS, Executive Summary, at page 96.

B33 C.F.R. §320.4(c).

433 C.F.R. §320.4(c).

S Preliminary Final EIS, Executive Summary, at page 68.

8 Preliminary Final EIS, Executive Summary, at page 68.

7 Preliminary Final EIS, Executive Summary, at page 69.

18 |etter from USFWS to Army Corps (July 1, 2018), Re: Pebble Mine Project, U.S. Fish and Wildlife Service Comments Pursuant to the
404(q) Memorandum of Agreement.

' Preliminary Final EIS, Executive Summary, at page 62 and 96.

2 33 C.F.R. § 320.4(d).

%133 C.F.R. § 320.4(d).

2 Preliminary Final EIS, Executive Summary, at page 12 (iwo water treatment plans proposed to treat influent of 14 cfs and 46 cfs (60 cfs
total) converts to 26,929.87 gallons per minute, or 38,779,012.80 gallons per day).

2 See Pebble Project Description (Dec. 2019), at page 28 (describing the Main Water Management Pond with an approximate capacity of
2,450 million cubic feet, converts to 18.33 billion gallons).

# See attached fact sheet “PLP’s Proposal is Unprecedented and Unproven. According to PLP’s consultants “high-capacity WTPs [such as
the one proposed] are in use around the world, albei not in the mining industry.” Water Engineering Technologies, Inc, White Paper on
Water Treatment Processes, prepared for PLP (July 24, 2012), at page 8, available at https.//pebbleprojecteis.com/files/25246462-5d2d-
4732-8bfb-c8370b4a5481.

% Preliminary Final EIS, Executive Summary, at page 104.

26 EPA Letter to the Army Corps on the Draft EIS (July 1, 2019) (“the combined impacts of the project could result in an exceedance of
water quality standards and violations of the CWA.”).

Z Preliminary Final EIS, Chapter 4.1, Table 4.1-2: Assumptions for Pebble Project Expansion.

28 Preliminary Final EIS, Chapter 4.1, Table 4.1-2: Assumptions for Pebble Project Expansion

2 See htips:Hearthworks orgfissues/cyanide/.

%033 C.F.R. § 320.4(e).

3133 C.F.R. § 320.4(e).

%233 C.F.R. § 320.4(g).

% Preliminary Final EIS, Executive Summary, at page 96.

3 33 C.F.R. § 320.4()(1).

% 33 C.F.R. § 320.4(j)(4).

% 33 C.F.R. § 320.4(k).

3733 C.F.R. § 320.4(k).

38 “To ensure that Pebble meets the standards and expectations of Alaskans, PLP CEO Tom Collier has committed to submit the
engineering design for the project’s tailings storage facility to an independent review prior to initiating permitting.” PLP News Article
(February 12, 2015), available at hitps://pebblepartnership.com/press-releases/2015/2/12/mount-polley-mine-update.

3% RFI 062 (Sept. 6, 2018), available at https://pebbleprojecteis. com/ffiles/7375565¢-9af9-494 3-ac70-119thbadfad 2.

40 RFI 062 (Sept. 6, 2018).

4133 C.F.R. § 320.4()).

4233 C.F.R. § 320.4(1)2).

“> BBWA at page 3-27.

44 Preliminary Final EIS, Chapter 4, Table 4.22-37: Summary of Cumulative Impacts to Wetlands and Other Waters under the Pebble
Project Expansion Scenario.
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4% Preliminary Final EIS, Executive Summary, at page 62.

6 Preliminary Final EIS, Executive Summary, at page 96.

47 Preliminary Final EIS, Executive Summary, at page 62 and 96.

48 33 C.F.R. § 320.4(m).

433 C.F.R. § 320.4(m).

% Preliminary Final EIS, Chapter 4.1, Table 4.1-2: Assumptions for Pebble Project Expansion.

5133 C.F.R. § 320(q).

52 See Wink Research & Consulting, Economic Benefits of the Bristol Bay Salmon Industry (July 2018) and Knapp, Gunnar, et al., The
Economic Importance of the Bristol Bay Saimon Industry (April 2013).

% BBWA at page 5-26.

% BBWA at page 5-27.

% BBWA at page 5-26.

%6 BBWA at page ES-5.

57 Northern Dynasty Minerals, Pebble Project Factsheet (Feb. 2020), available at hitps:.//www.northerndynastyminerals . com/investorsifact-
sheet/ (“The information [on jobs, GDP contribution, and royalties and taxes] in this section is indicative only [...] [and] is intended to provide
information about general economic effects/contribution ...”)
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Pebble Cannot Be Granted A Permit Based On The Current Record

Pebble Limited Partnership’s proposal to mine the Pebble ore deposit has changed
considerably since PLP filed its Clean Water Act permit application with the U.S. Army Corps of
Engineers, including after the last opportunity for public input to the Corps on PLP’s proposal
and its likely impacts. The Corps cannot legitimately grant PLP a permit without the opportunity
for the public to provide input based on this significantly changed record.

Changes to PLP’s proposal are reflected in PLP’s multiple modifications to its project
description and revisions to its permit application. They are also reflected in PLP’s responses to
over 150 formal Requests for Information which the Corps has sent since the last time the
Corps sought input on the project, which occurred upon release of the Draft Environmental
Impact Statement. They are further reflected in the more than 45,000 pages of additional
documentation in the Corps’ project file since the release of the Draft EIS.

As one example, since the Corps released the Draft EIS, the direct impacts on Bristol
Bay rivers and streams of the 20 year mine proposal have increased over 25%, from 81.1 miles
to over 105 miles. This change is akin to the distance between downtown Anchorage and
Eklutna, or the United States Capitol Hill and Chesapeake Bay. As another example, the new
information includes at least thirty reports related to dam design and water management that
were authored by firms that worked on the Mt. Polley dam design and water treatment plans.
After the Mt. Polley disaster, PLP loudly committed to submit its dam engineering details to
independent review before permitting, a commitment which it failed to honor.

What is also remarkable about the current record, especially when one considers the
decades that PLP has had to prepare its permitting proposal, are the multiple examples of
fundamental information identified by expert reviewers that is missing from the record, and
PLP’s refusal to provide that information. For example, PLP presents only a “concept-level”
approach to control mine tailings. AECOM, which is the contractor hired by PLP to assist the
Corps in preparing the necessary impact analyses, decried the “uncertainties” in PLP’s proposal
and expressed “concern that some and perhaps all of the entire centerline part of the [tailings
dam] main embankment ... could slide into potentially undrained tailings and have consequent
effects in a downstream direction.” In other words, with what is now known about PLP’s dam
design, its own contractor thinks the dam may fail.

PLP seeks to excuse its failure to provide this information by deferring to the State of
Alaska permitting process, where it says it will provide detailed design plans. This approach
undercuts the roles of the Clean Water Act and National Environmental Policy Act in ensuring
that federal permit decisions are made only after robust analysis, informed by public input, of the
likely impacts of the proposed mine. This situation also cuts against the State of Alaska’s Large
Mine Project Permitting Team approach, that ensures that federal and state permits are
considered concurrently due to the greater effectiveness and efficiency of such an approach.
Indeed, the State of Alaska has stated that mines like Pebble “undoubtedly” will undergo
changes during the permitting process, raising further question about the point of the Corps’
going-it-alone analysis of an incomplete proposal from PLP.

To reiterate, the Corps cannot legitimately grant PLP a permit without the opportunity for
the public to provide input based on the significantly changed record.

February 24, 2020
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i. PLP Cannot Be Granted a Permit Based on the Current Record;
A New Draft EIS is Needed

A. Legal Background: Science and Public Participation
B. Project Changes since the Release of the Draft EIS

C. New Information submitted by PLP after the Draft EIS and
Evading Public Review

D. Critical Data, Missing Detailed Plans, and Analysis that PLP
has Yet to Provide

E. The Tailings Dams Designs Example
F. The Role of State Permitting to Provide Comprehensive
Review
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Legal Background: Science and Public Participation

The National Environmental Policy Act (NEPA)

NEPA is the overarching national charter used by Federal agencies to disclose and evaluate
environmental effects, and thereby protect the quality of the human environment. lts purposes
include eliminating, minimizing, and compensating for adverse effects and damage to the
environment, which it does through a process that relies for its integrity on sound, up-to-date
science, and meaningful public participation before decisions are made.

Science: The information included in an Environmental Impact Statement (EIS) must “be of a
high quality,” and allow for “[a]ccurate scientific analysis, expert agency comments, and public
scrutiny.”? An agency must “not act on incomplete information, only to regret its decision after it
is too late to correct.”?

Public Participation: “Informed public participation in reviewing environmental impacts is
essential to the proper functioning of NEPA.”® An EIS that fails to provide the public meaningful
opportunities to review and understand the agency’s proposal at key points in a Federal agency’s
evaluation and decision making process, the methodology used, and how potential
environmental impacts were analyzed violates NEPA.#

Draft EIS standards: When an agency publishes a draft EIS, it “must fulfill and satisfy to the
fullest extent possible the requirements established for final statements....” “If a draft [EIS] is so
inadequate as to preclude meaningful analysis, the agency shall prepare and circulate a revised
draft . . . .”® NEPA also requires agencies to “prepare supplements to [a draft EIS] if there are
significant new circumstances or information relevant to environmental concerns and bearing on
the proposed action or its impacts.”” Courts have held that “a post-EIS analysis—conducted
without any input from the public—cannot cure deficiencies in an EIS.”®

The Clean Water Act

The primary purpose of the Clean Water Act is to restore and maintain the physical, biological,
and chemical integrity of our nation’s waters. Under Section 404 of the Act, the U.S. Army
Corps of Engineers regulates the discharge of dredge and fill material into waters of the United
States to meet this purpose.

Science: A permit shall not be issued if “[t]here does not exist sufficient information to make a
reasonable judgment as to whether the proposed discharge will comply with” the Act’'s Section
404 guidelines.® When a project is so speculative that alternatives and avoidance and
minimization cannot be meaningfully addressed, the application, any NEPA document, and
related environmental compliance information may be considered incomplete.'®

Public Notice: “Public notice is the primary method of advising interested parties of the proposed
activity for which a permit is sought, and of soliciting comments and information necessary to
evaluate the probable impact on the public interest. The notice must, therefore, include
sufficient information to give a clear understanding of the nature and magnitude of the activity to
generate meaningful comment.”'" The Corps “will issue a supplemental, revised, or corrected
public notice if in [its] view there is a change in the application data that would affect the public’s
review of the proposal.”’?

Public Participation: “Public participation in the ... enforcement of any regulation ... plan, or
program ... shall be provided for, [and] encouraged....”"®

February 24, 2020

ED_0054471_00016106-00021 Bristol Bay/Pebble Mine Permitting Process FOIAs_Final Release



/ﬁ{ Return to Table of Contents

140 CFR § 1500.1(b).

2 Marsh v. Or. Natural Res. Council, 490 U.S. 360, 371 (1989).

3 League of Wilderness Defenders/Blue Mountain Biodiversity Project v. Connaughton, 752 F.3d 755, 761 (9th Cir. 2014)).

4 See e.g., California ex rel. Lockyer v. U.S. Forest Service, 465 F. Supp. 2d 942, 948-50 (N.D. Cal. 2006); see also Idaho ex rel.
Kempthorne v. U.S. Forest Service, 142 F.Supp.2d 1248, 1261 (D. Idaho 2001) (*NEPA requires full disclosure of all relevant
information before there is meaningful public debate and oversight.”).

540 C.F.R. § 1502.9(a).

540 CFR § 1502.9(a).

740 CR § 1502.9(c)(1)(ii).

8 Great Basin Resource Watch v. BLM, 844 F.3d 1095, 1104 (Sth Cir. 2016) citing Ctr. for Biological Diversity v. U.S. Forest Serv.,
349 F.3d 1157, 1169 (Sth Cir. 2003).

® 40 C.F.R. § 230.12(a)(3)(iv).

33 C.F.R. §325.3(a).

133 C.F.R. §325.3(a).

233 CFR 325.2(a)(2).

B33 U.8.C. §1251(e).
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Project Changes since the Release of the Draft EIS

Despite having two decades to prepare for the permitting process, Pebble Limited Partnership (PLP)
has revised its original permit application multiple times and in fundamental ways. PLP has changed
everything from the amount of ore it proposes to mine, to its tailings facilities designs, to the
proposed locations of transportation and utility infrastructure.

A significant number of PLP’s project changes and new plans and new permit applications occurred
after the Draft EIS was released for public review and input, leaving other agencies, tribes,
organizations, and the public confused regarding PLP’s proposed project and environmental effects.

Chronology of Pebble Project Changes

December 2017 PLP submits its first Prolect Desoripticn and first 404 Parmit Application
April 1, 2018 NEPA scoping begins
May 2018 Mid-scoping, PLP amends its project plans with & sianificant changes,

increasing the amount of ore it plans to mine by 25% and significantly
changing its tailings facility design

June 29, 2018 NEPA scoping ends

October 2018 PLP submits its szcond Prolect Descrintion to the Army Corps

December 2018 PLP submits its third Projact Bescrintion to the Army Corps

January 2019 PLP submits its first revised 404 permit application to the Army Corps

February 20, 2019 Draft EIS is released

July 1, 2019 Comment period on Draft EIS closes

August 2019 Post- Draft EIS, PLP amends its project plans with 13 significant changes. See
attached maps for illustration of some of these changes.

July-December 2019 PLP supplements its proposal with new data, analysis, and plans

October 2019 PLP submits its parmit application to BSEE for its 104-mile subsea pipeline

December 2019 PLP submits its fourth Froiect Description to the Army Corps, including

significantly changing its water treatment plans and increasing the guantity of
water to be treated and managed by 40%

December 2019 PLP submits its second revizsed 404 Permit Apolication to the Army Corps,
significantly altering its projected wetlands impacts and increasing its projected
stream miles destroyed by 30%

December 2019 PLP submits its bricias permit apolications to the US Coast Guard

Mid-2020 The Corps expects to issue its Record of Decision. The Corps plans no
additional opportunity for public input.

One consequence of these project changes post-dating the Draft EIS is the public will not have an
opportunity to review and comment on PLP’s new proposal to treat 38 million gallons of water a day,
an increase of 40% over its proposal in the Draft EIS, and how PLP’s new proposal changes the
public’s consideration of alternatives under NEPA. Another example is that by failing to require PLP
to submit its federal permit applications to BSEE and Coast Guard before issuing the Draft EIS, the
Army Corps has not adequately assessed and disclosed the impacts from these project components
in the Draft EIS, thus limiting the public’s input on alternatives. As noted by the Coast Guard, failing
to include information related to its permit applications in the Draft EIS has resulted in “no detailed
discussion” of project impacts related to its authorities."

NEPA only functions to meet its purposes with the opportunity for meaningful public input. This point
is underscored in the regulations which require agencies to “prepare supplements to [a draft EIS] if
there are significant new circumstances or information relevant to environmental concerns and
bearing on the proposed action or its impacts.”> The regulations also state that an agency should
revise and recirculate a draft EIS if it “is so inadequate as to preclude meaningful analysis.”

And yet, the Corps is not providing the public, including Alaskans and Bristol Bay stakeholders, with
an opportunity to provide input on these fundamental post-Draft EIS project changes.
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Underpinning these project changes is the fact that PLP has never produced an economic feasibility
report to support its 20-year mine design, leading to substantial changes mid-permitting to the
project engineering and amount of ore proposed to be mined. Without an economic feasibility report
(produced by an independent engineer or geoscientist*) to support its current plan, changes to the
project will definitely occur after the Final EIS.

PLP and its parent company admit as much, disclosing with the SEC just three months ago that its
project design might still change:

« “Northern Dynasty, through the Pebble Parinership, also continues to advance engineering
studies. Northern Dynasty cautions that the current Project Description may not be the
uitimate development plan for the Pebble Project and that a final project design has not been
selected”®

¢ “the Company cautions that the plan described above may not be the final development plan.
A final development design has not yet been selected.”®

e “The proposed project uses a portion of the currently estimated Pebble mineral resources.
This does not preclude development of additional resources in other phases of the project in
the future ...”"

e “There can be no assurance that any future economic or technical assessments undertaken
by the Company with respect to the Pebble Project will demonstrate positive economics or
feasibility.”®

Furthermore, as the State of Alaska recently stated, Pebble “will undoubtedly change, perhaps
significantly so,” during the State permitting process.®

PLP must seek more than 60 approvals and permits from State of Alaska agencies such as DNR,
Fish & Game, and DEC. These permit applications would require PLP to submit very detailed project
engineering and would require additional field work on issues ranging from fish habitat to advanced
dam design to additional groundwater analysis to more specific plans related to mitigation,
reclamation, and remediation. To date, PLP has not submitted a single application to these
agencies, resulting in only a general, qualitative approach to these important issues in the EIS.

Relatedly, expert reviewers of the Draft EIS such as the EPA, State of Alaska, and Department of
Interior criticized the Draft as too heavily reliant on conceptual rather than real design plans, with the
Department of Interior adding that it was so deficient that it “precludes meaningful analysis.”°

The Corps is not providing the public, including Alaskans and Bristol Bay stakeholders, with an
opportunity to provide input on these fundamental post-Draft EIS project changes, and neither is it
waiting for State permitting so that it can perform a truly comprehensive review of Pebble based on
actual project details and not just concepts. Simply put, common sense and the law require that the
Army Corps prepare and re-circulate a new Draft EIS and it should do so once PLP has submitted
the State permit applications.

' Letter from U.S. Coast Guard to Army Corps (Oct. 17, 2019), available at hitps fpebbisnrolectas comfiles/haa302 32 oaf8.4h48.
91H-ebB05 1d%eel

240 C.F.R. § 1502.9(c)(1)(ii).

340 C.F.R. § 1502.9(a).

4 Under Canadian Securities Law National Instrument 43-101, the economic feasibility report must be authored by an independent
“qualified person,” defined as an engineer or geoscientist.

5 Northern Dynasty Minerals Ltd., Management's Discussion and Analysis Three and Nine Months Ended September 30, 2019 (filed
with the SEC on Nov. 22, 2019), at page 7, available at:

Hpsfwww sec.gov/Archives/edgandala/1 1647 7100014831521 801 8260/ex85%-2 m.

5 Jd at page 9.

"id.

8 Id at page 27.

® State of Alaska’'s Motion to Intervene, Bristol Bay Economic Development Corporation, v. Hiadick, (3:19-cv-00265), filed February
8, 2020, page 18. https://www.courtlistener.com/recap/gov.uscourts.akd.62717/gov.uscourts.akd.62717.51.0.pdf

DO letter to Army Corps (July 1, 2019), p.3, available at hitps /ipebbleproiectsis com/files/ Ja2 308283004 328-2330-
Sib71a78d054.

February 24, 2020

ED_0054471_00016106-00024 Bristol Bay/Pebble Mine Permitting Process FOIAs_Final Release



/ﬁ{ Return to Table of Contents

New Information Submitted by PLP after the Draft EIS

Since the release of the Draft EIS on February 20, 2019, PLP has submitted responses to more than 150
new Requests for Information (RFIs) containing late data, new reports, new modeling, new analysis, and new
and revised federal permit applications to be used in the Final EIS and permit decision. In addition, the Army
Corps has added more than 500 new documents to the project website. In total, there are more than 45,000
pages of new, post-Draft EIS project documents that undoubtedly contain more information of vital interest to
Bristol Bay and its stakeholders. Contrary to common sense and the law, the Army Corps is not providing the
public with an opportunity to review and comment on the adequacy and accuracy of this large body of new
information and the changes in the mine proposal and impacts that it includes.

One example of how this new information has changed the impacts of PLP’s proposal is the Corps now
identifies a 25% increase in miles of streams permanently lost from mine construction (105.6 now, vs 81.1 in
Draft EIS). The public has not had the opportunity to provide input on the adequacy and accuracy of PLP’s
updated analysis and field data, or how these impacts should influence the selection of project alternatives.

In another example, after the release of the Draft EIS, PLP contracted with BGC Engineering Inc. and Knight
Piésold— two of the three enginesring consulting firms behind the failed ML Polley tailings dam design—to
author 30 new reports related to PLP’s tailings dam design and water management. PLP’s submission
of these reports and new analysis after the Draft EIS, coupled with the Corps’ refusal to revise or supplement
the Draft EIS, means that the public will not have an opportunity to review and comment on the adequacy
and accuracy of this body of new information or weigh in on the proposed alternatives in light of new
information. Not only is this improper, but it stands in stark contrast to the PLF CEO's post-ML Polls
gisaster broken commitment to “submit the engineering design for the project’s tailings storage facility to an
independent review prior to initiating permitting.”

New Data, Pebble Reports and Plans, Modeling, Analysis, and

Permit Applications Submitted after the Pebble Draft EIS
- Date Submitted

Location to View

New and Revised Permit Applications

Revised Clean Water Act 404 Permit Application January 2020 Pabhle EI8 Weaphsito
New Permit Applications to Coast Guard for Bridges December 2019 Pabhle IO Website
New Permit Application to BSEE for Marine Pipeline October 2019 only available via FOIA
New Project Plans

Revised Compensatory Mitigation Plan January 2020 RF! 058
Revised Pebble Project Description December 2019 Febble BIS Websile
New Monitoring and Adaptive Management Plan December 2019 REL 1358
Cook Inlet Pipeline Design, Installation, Maintenance | December 2019 REIBSEE 1, RFIBSEE 2
Revised Water Treatment Plant Engineering Plan November 2019 RE 021 new Proect Descrintion
New Conceptual Fugitive Dust Control Plan September 2019 REL 134
New Invasive Species Management Plan August 2019 RFE 133
New Spill Prevention Operational Measures July 2019 REL 126
New Report on Bridge Designs & Stream Crossings July 2019 RF 157, BF 118
New Reclamation and Closure Plan July 2019 REF1IS
New Restoration Plan June 2019 REF 123
Newly-Developed Models, New Modeling and Analysis

New Water Quality Modeling December 2019 RFLOZ90
New Surface and Ground Dewatering Model Oct.-Nov. 2019 REL 0828, BFL 0820 RF] 108K
New Streamflow Estimates December 2019 RE 10D
New Groundwater Model; New Aquifer Mapping May-June 2019 RE109d: RF 108 RE 1080 RFL 108h
New Water Temperature Modeling November 2019 RE 145
New Air Quality Dust & Copper Dispersion Modeling | June & Sept. 2019 BELOODL: BF 137, RF] 141
New Analysis on Seismic Modeling & Embankments | July & Sept. 2019 RE]o08a: REO08Nh
Revised Wetlands Jurisdictional Determinations November 2019 Pabble EIS Website, RFI 118a
Revised Fish Habitat Modeling October 2019 RF 149 RE] 147
New Port Wave Modeling December 2019 RF! 0290
New 2018 Field Data

2019 Marine Wildlife Surveys December 2019 Pabhle EI8 Weaphsito
2019 Wetlands Mapping Report for Alternatives 2 & 3 | November 2019 RFI 118a
2019 Fieldwork Data for Cultural Resources Fall 2019 REL117: BFL 2B BFL87g
2019 Cook Inlet Geotechnical & Reconnaissance October 2019 Pabble B8 Weabsits
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Critical Data, Missing Detailed Plans, and Analysis
that PLP has Yet to Provide

Despite the body of new information and project changes post-dating the Draft EIS, PLP’s responses to
the Army Corps’ requests for more information contain many self-admitted gaps. Some of these gaps are
identified in the chart below.

As one example, two months ago an_intamsl memo authored by enginesrs af the EIS third parly
contractor AECOR warned of the risks to the tailings facility integrity without additional field data and
testing:

testing completed to date on the bulk tailings has been minimal. [...]
Thus, the summary of expected particle size sorting behavior [...] in the
RFI response [from PLP] is incomplete and misleading. [...] The ability
to operate as a flow-through drained facility can only be confirmed
with Pebble-specific tailings testing [...] We remain concerned that
there are uncertainties as to whether the 55 percent thickened tailings
planned by PLP would segregate enough to promote reduction of the
phreatic surface near the embankment, which translates to uncertainties
regarding the effect of tailings segregation on embankment stability.’

Despite these gaps, the Corps is charging ahead on a mid-2020 Final EIS and subsequent Record of
Decision schedule.? The Corps’ rigid adherence to an expedited schedule does not afford it the time to get
the information or for public input on the consequences of proceeding without it, which include heightened
risks associated with allowing these gaps to remain unfilled in the federal permitting process. Robust
scientific analysis in the context of such large gaps requires more than one round of review and input from
experts and is a necessary step to ensure scientific and public integrity for the Army Corps’ environmental
impact statement.

Examples of Critical Data, Missing Detailed Plans, and Analysis
that PLP has Yet to Provide
Groundwater Data In 2020, PLP plans to conduct “pump tests to confirm groundwater characteristics” at

the mine site.
- MDA 2018 O3 Financial Report {Hled with SEC

Geotechnical Field Work  “The tailings testing program, which is expected to be completed during the
preliminary design phase of the Alaska Dam Safety Program, will include index testing
to enable geotechnical classification of the materials, slurry settling, air drying,
consolidation and permeability testing to determine the characteristics the tailings.
This testing will occur under a range of conditions to be representative of expected
field conditions. Results from this testwork will be used to validate the sensitivity
analyses and material parameters used in the seepage analysis completed to date.”

- PLP response to RFL 0080 (Sept, 20, 2018

“Site-specific tailings testwork will be completed to support the preliminary design
phase of the ADSP. Results from this testwork will be used to validate the material
parameters, and if required, update the liquefaction analysis and embankment design
during the preliminary and detailed design phases. The testwork will include index
testing to enable geotechnical classification of the materials, slurry settling, air drying,
consolidation and permeability testing, and strength testing to determine the
characteristics the tailings.”

- PLP responss o REEO08h (Bept, 20, 2018

“PLP is not proposing to finalize the 2018 geotechnical fieldwork report until after
additional monitoring data for the holes drilled has been collected.”
- PLE resnonge (o REE 0080 (June 10, 2018)
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Advanced Dam Design
and Embankment
Stability Analysis

“The design of the embankment structures, including detailed stability analyses will be
completed as per the design requirements outlined in the ADSP.”
- PLP resoonse to BEFL Q08h (Sept, 20, 2018}

“Development of the embankment design, construction, and management during
operations will be completed based on the ADSP program guidelines for a Class 1
embankment. Ongoing evaluations of the design criteria and concepts will be
completed throughout the preliminary and detailed design phase and will be updated
based on information gathered during future studies.”

- PLP responss o REEO08h (Bept, 20, 2018

“As part of the preliminary and detailed design phases of the ADSP, a detailed
stability analysis will be completed and updated as required.”
- PLE resoonse tp BRFE Q080 (Sept. 20 2015

“The stability analysis will be updated on an ongoing basis as the preliminary and
detailed design phases of the ADSP are advanced.”
- FLP response o REL 0080 (Sept. 20, 2018}

Open Pit Water
Management Pond
Design

“Potentially weak foundation materials or conditions identified during future site
investigations or during the construction of the Open Pit Water Management Pond
would be mitigated for by the removal of any unsuitable materials. In addition to the
removal of these materials the downstream slope of the embankment may be
flattened as part of the detailed design. Detailed stability analysis will be completed
during the ADSP preliminary and detailed design stages with updated foundation
conditions and associated material parameters as determined during future site
investigation programs.”

- PLP Response to REL 0140 (Aug, 12, 2008

Tailings Facility Drains

“The locations of these drains are to be determined...”
- PLE consultant response o BFEL109s (July 25, 2013

“details of drainage systems (e.g., ditches, underdrains) were not available for
consideration and representation in the BGC numerical model.”
-PLEF consultant response to BF 109d (May 24, 2018)

Fish Surveys, Culverts
and Bridges, Road
Design, and Hydrology

“[Hlydrologic and initial hydraulic analyses were conducted for thirteen potential
crossing sites, using concept bridge geometries. [...] The hydraulic analyses will need
to be updated when bridge designs are finalized.”

- PLE consultant response o BFDUIE (duly 2008,

Reclamation Financial
Assurances and Bond

“Prior to commencing construction, the project Reclamation and Closure Plan
approval and associated financial assurance mechanisms will need to be in place. [...]
A detailed reclamation and closure cost model will be developed to address all costs
required for both the physical closure of the project and the funding of long-term post-
closure monitoring, water treatment, and site maintenance.”

- FLE response o RE 115 (July 2019

Reclamation and
Closure Plan

“Revisions to this Plan will be made to address changes in the design, construction,
operations ... “
- PLE response o RED 1S (duly 2018

" AECOM, Technical Memorandum to Bill Craig, AECOM (Dec. 13, 2019), Pebble Project EIS — Bulk TSF Embankment Seismic
Stability Analysis, at pp. 1-2, available at htips /inebblepmiactals com/Tlaa/BE582482- 1182-4846-81a5- 304041508230
2 hitos/inabbleproiectsls comfscheduls.
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The Tailings Dam Failure Example

The Army Corps recently stated that it will not be conducting a full tailings failure scenario for the
proposed Pebble Mine because (1) it “determinfed] that a tailings dam breach would be a worst-case
scenario and NEPA did not require assessing the impacts of it” and (2) “What this applicant is

proposing are thickened tailings” that presumably are less subject to catastrophic failure."

The Corps’ decision not to do a failure scenario does not hold up to the science and the facts behind
what PLP is proposing and is wrong on the law. It also ignores the fundamental yet missing information
necessary for understanding, much less analyzing, PLP’s tailings dam proposals.

In a 2019 meeting with cooperating agencies about the tailings failure analysis, the State of Alaska,
Lake and Peninsula Borough, Fish and Wildlife Service, and EPA all expressed concerns over the
Corps’ refusal to analyze tailings dam failures and its impact on the public’s understanding of the risks
of PLP’s proposal. According to notes from that meeting, the Corps at that point asked AECOM, the
third-party contractor, how long such an analysis would take. AECOM responded that the analysis
would take “several months.” The Corps asked no other questions.?

As requested by the cooperating agencies and the people of Bristol Bay, the Army Corps should
conduct a full tailings failure analysis on all of PLP’s proposed embankments. This is the only way to
properly analyze and understand the impacts of the project, inform the public on what is being
proposed for the headwaters of Bristol Bay, and allow the public the legally-required meaningful
opportunity for input into the Corps’ decision process.

The Law — Reasonably Foreseeable vs. Worst-Case Scenario

Whether a catastrophic event is a worst-case scenario or not is not the appropriate standard for
refusing to evaluate such a tailings dam failure in the context of Pebble. NEPA requires the agency to
analyze impacts that are “reasonably foreseeable” if the analysis of the impacts is supported by
credible scientific evidence, is not based on pure conjecture, and is within the rule of reason.® As the
Ninth Circuit has established, low probability events must be assessed unless they are “remote and
highly speculative.” Neither of which is true here.

Probability of "1 in 2000" Event vs Life of As EPA stated in Us comments on the Dral
Tharn ElS: “given the occurrence of multiple large-
scale tailings dam releases in recent years at

A% modern operating mine facilities, the possibility

T of a dam breach may not be too remote and
, % speculative.”
% I Indeed, using the estimated annual probability
g of a tailings dam failure of approximately 1 in
§ 2000° the probability of a dam failure over the
= 2 life of a dam approaches 5% at 100 years of
£ ysm dam life, and skyrockets higher from there. For
§ a project proposing 7 major dams in a
B seismically-active region, the probability of a
s failure is reasonably foreseeable and must be
{_‘;f:,s,‘ ,,,,,,,,,,,,,, o anaIyZEd In an EIS

1ife of rlam fyrs)

February 24, 2020

ED_0054471_00016106-00028 Bristol Bay/Pebble Mine Permitting Process FOIAs_Final Release



/ﬁ{ Return to Table of Contents

The Science and the Facts for What Pebble is Proposing—
7 Major Embankments & Associated Missing Information and Agency Concerns

Embankment(s)

Contents

Examples of Gaps & Agency Concerns Unaddressed

Bulk Tailings
Storage
Facility (TSF)

Two Embankments:
Main = 545 feet
South = 300 feet

1.14 billion tons of
bulk tailings

proposed

“thickened tailings”

and flow-through
dam design

Agency/AECOM Concerns

« EPA: support for no failure analysis of bulk TSF “is

Pyritic
Tailings
Storage
Facility (TSF)

Three Embankments:

North = 335 feet
South = 215 feet
East = 225 fest

155 million tons of
potentially acid
generating tailings
and slurry water;
waste sludge from
water freatment

Water
Management
Ponds
(WMPs)

Main WMP One
Embankment:
Main = 190 feet

Open Pit WMP One
Embankment:
Main = 100 feet

18.33 billion
gallons of
untreated excess
and contact water
in the Main WMP

limited given the simplified conceptual dam designs,
lack of operational, monitoring, and closure plans and
lack of representative seismic analysis for the bulk
TSF.” - EPA comments {July 1, 2018

SOA/DNR: “With PLP’s currently limited dam design,
do we have enough information tc do a FMEA [Failure
Modes Effect Analysis]?” - cooperating agency
meeting notes (Aug. 1, 2018)

SOA/DNR: “concerned about deferral of spill
responsibility to [SOA] Dam Permitting Process where
an inundation analysis would occur but a full breach
analysis will not be conducted.” - cooparating sgens
raeting notes (Noy, 18, 2019}

AECOM: explanation of no dam failure analysis for
Main WMP despite agency requests: “unable to
evaluate failure of WMP as there are no comparable
for a lined WMP [sic] of this size.” - ¢
agenoy mesting notes (Nov, 18, 2014
Lake and Pen: “could existing models be used for
worst case scenario? Also notes that public has limited
understanding of the different types of dams involved”
- cooparating agency meeting notes (Mov, 18, 2019
EPA: Minimal information regarding the design of the
seepage collection system is provided in the EIS and
therefore, it cannot be assumed that it would be
effective in preventing groundwater contamination. We
recommend that either a double-liner be considered
[for the Pyritic TSF and Main WMP], or additional
information be provided regarding the seepage
collection system.” - EPA commaents (July 1, 20183

PLP Responses
¢ PLP:In 2020, PLP plans to conduct “pump tests to

confirm groundwater characteristics” at the mine site. -
NEIM 2018 03 Financial Report {filed with 8EC)

PLP: “The tailings testing program, which is expected
to be completed during the preliminary design phase of
the Alaska Dam Safety Program [ADSP], will include
[field testing] to determine the characteristics [of] the
tailings.” - PLF resnonse 1o BF] 008c {Aue 13, 2018
PLP: “Development of the embankment design,
construction, and management during operations will
be completed based on the ADSP program guidelines
[...]. Ongoing evaluations of the design criteria and
concepts will be completed throughout the preliminary
and detailed design phase and will be updated based

responsse fo REL 080 (Bent. 20 2018

PLP: “A tailings deposition plan, to be included in the
operations, maintenance and surveillance (OMS)
manual, will be completed prior to operations. PLFP
respoense to RF Q06 (Aug. 12 2013

PLP: “The condition of the competent bedrock will be
evaluated during site investigations to confirm material
strength...” - PLP response o REL 0060 (Aug, 12
201
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The Corps’ states that the flow-through nature of the dam design obviates the need for a failure
analysis, meaning that such a design is so safe and well-established as to make failure not reasonably
foreseeable. Yet, the Corps’ own contractor raised fundamental, unanswered questions about the
behavior of both the thickened tailings and the “flow-through design,” details of both of which are
necessary to determine if a tailings failure has been appropriately addressed and mitigated. In
December 2019, an intemal meamo authored by enginesrs at the EIS third parly contractor AECOM
warned of the risks of PLP’s tailings facility integrity without additional field data and testing, stating:

testing completed to date on the bulk tailings has been minimal. [...] Thus, the
summary of expected particle size sorting behavior [...] in the RFI response [from
PLP] is incomplete and misleading. [...] The ability to operate as a flow-
through drained facility can only be confirmed with Pebble-specific tailings
testing [...] We remain concerned that there are uncertainties as to whether
the 55 percent thickened tailings planned by PLP would segregate enough
to promote reduction of the phreatic surface near the embankment, which
translates to uncertainties regarding the effect of tailings segregation on
embankment stability.

[.]

There is concern that some and perhaps all of the entire centerline part of the
bulk TSF main embankment (not just the uppermost raise) could slide into
potentially undrained tailings and have consequent effects in a downstream
direction.®

In other words, despite both PLP and the Corps publicly stating that all the engineering issues
surrounding the tailings facility have been resolved, the Corps’ own contractors are still expressing
fundamental concerns about how the tailings themselves, and the tailings dam itself, would behave. If
the thickened tailings do not “segregate encugh to promote reduction of the phreatic surface near the
embankment’ (i.e., “drain”) and the “flow through drained facility” does not operate as PLP’s
conceptual-level-only design says it will, then the tailings could remain saturated throughout
operations and beyond. This would mean that a tailings dam failure could be a nearly perpetual risk for
the Bristol Bay watershed.

The Corps either needs to do the tailings failure scenario with the limited information it has, or hold up
on its permit process until PLP applies for State of Alaska permits and provides the missing
information. Under any scenario, the Corps must do a new Draft EIS to allow for public review and

input.

TKTUU, Pebble Update: Why the Army Corps says Final EIS won't analyze a tailings dam failure (Jan. 21, 2020),

httes v Kiug.comieontantinews/Pebe-Mine-Final-ElSwont-analvzedeilingedan-failure-Ary-Gorpe-of-Enginsers-says.

56 1l

2 Cooperating Agency Technical Meeting Notes (Nov. 18, 2019), at pp. 3-4, available at bitips iinebbleniscials comfiles/hd b 873~
YEeh-dald-8244-sb590%adbd e,

340 C.F.R. §1502.22.

4 See e.g., San Luis Obispo Mothers for Peace v. NRC, 449 F.3d 1016, 1031 (8th Cir. 2006).

5 Draft EIS (2019), see also Davies, M. P. (2002). Tailings Impoundment Failures Are Geotechnical Engineers

Listening?. GEOTECHNICAL NEWS-VANCOUVER-, 20(3), 31-36. Chambers, D. M., & Higman, B. (2011). Long term risks of tailings
dam failure. Center for Science in Public Participation, Bozeman, Montana.

5 AECOM, Technical Memorandum to Bill Craig, AECOM (Dec. 13, 2019), Pebble Project EIS — Bulk TSF Embankment Seismic Stability
Analysis, at pp. 1-2, available at hitps /nebbleproiectels coryflas/BE88 348211954848 -8inb- 38404 5aB 230 (emphasis added).
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The Role of State Permitting to Provide Comprehensive Review

As part of its mine proposal, Pebble Limited Partnership (PLP) proposes to construct, maintain
and operate multiple complex facilities, including massive tailings dams and an unprecedented,
untested mine wastewater management program to be operated in perpetuity. PLP in many
instances has refused to provide detailed engineering information to the Corps of Engineers,
instead providing only “concept-level designs.” PLP states that it will provide this information in
the State of Alaska permitting process, which it, in turn, serially defers initiating.” In the absence
of PLP otherwise providing the detailed information. the Corps can and should suspend its
Clean Water Act permitting process pending receipt of the necessary information from a state
permitting process.

For reasons of effectiveness and efficiency, Alaska encourages mine developers to utilize its
inter-disciplinary and inter-jurisdictional Large Mine Permitting Team. Doing so synchronizes
and coordinates state and federal permit applications “to provide relevant information to the
public in a transparent, understandable way and offer productive means for citizens to provide
their input.” This approach is based on a strong dose of common sense. As the State recently
sgid, any project like Pebble that is “initially proposed by an applicant will undoubtedly change,
perhaps significantly so,”® during the State permitting process.

Also, as reflected by its absence from the Corps’ project file, PLP has not provided the Corps
with either preliminary or detailed tailings dam engineering designs, much less an independent
review of the dam designs.

The missing information is fundamental to understanding and evaluating risks of the dam
design, and includes basic geotechnical field work, site-specific tailings modeling and
evaluation, and a stability analysis.* Among others, the contractor paid for by PLP to prepare
the EIS for the Corps (AECOM) has sxpressed deep concerns about procesding without this
information:

[PLP’s information] is incomplete and misleading. [...] The ability to operate as
a flow-through drained facility can only be confirmed with Pebble-specific
tailings testing [...] We remain concerned that there are uncertainties as to
whether the 55 percent thickened tailings planned by PLP would [actually
work as PLP proposes].®

In the context of other proposed mines in Alaska, the Corps has put the federal process on hold
pending further information from state permitting.® With respect to Pebble, however, the Corps
has identified no rational, much less compelling, reason for its rush to a final permit decision.

' PLP recently pushed back the filing of any state permit application from 2019 to “late 2020.” PLP’s parent company Northern
Dynasty Mineral’s Corporate Presentation (Feb. 2020), page 14, available at:

hitps: fAwenesr noriherndvnastyminerals cordinvestors/presentations! (showing timeline of permitting actions with state permitting
beginning late 2020).

2 htipdidne alaske. govmiwiminingfargeminePermiting-Large- Prolects-in-Alaska 201 8 pdf

3 State of Alaska's Motion to Intervene, Bristol Bay Economic Development Corporation, v. Hiadick, (3:19-cv-00265), filed February
8, 2020, page 18. htlps e courtlisiensr.comfrecap/gov. ussourts akd 8271 Vigov uscourts. akd 82717 51 J.pdl

4 See PLF response 1o RE 008K (Bept 20 20119)

5 AECOM, Technical Memorandum to Bill Craig, AECOM (Dec. 13, 2019), Pebble Project EIS — Bulk TSF Embankment Seismic
Stability Analysis, at pp. 1-2, available at hilps.//oebbleproiscieis vom/files/86882482- 119a-4848-Blal-3040415a8230 (emphasis
added).

8 Peninsula Clarion, PacRim coal mine permitting suspension leaves some simmering debate (April 11, 2017),

hitms/faeeew peninsulaclarion . com/news/pacrinm-coal-mine-permitting-suspension-leaves-some-simmering-debate/ (“The lead federal
permitting agency, the Army Corps of Engineers, had stopped considering PacRim’s applications in November 2016 because the
applications had ‘insufficient information necessary to allow for informed public comment and the Corps’ review of the proposed
discharges,” according the Corps’ statement.”).
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